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C a s l l e  V a l t e y  S p e c i a l  S e r v i c e  D i s t r i c t  (  " C a s t I e  V a l I e y "  )  ,

Nor th Emery Wat,er  Users Associat ion ( "NEWUA" )  and Hunt ington-

C l e v e l - a n d  I r r i g a t i o n  C o m p a n y  ( " H u n t i n g t o n - C l e v e l - a n d "  )

( co t  l ec t  i ve ly ,  ' r  Wate r  Users  r r  )  ,  by  and  th rough  the i r  respec t  i ve

attorneys , .T€f f  rey W. Appel of Appel & Warlaumont ,  and J .  Craig

Smi th ,  Dav id  B .  Har tv igsen  and  Sco t t  E l l swor th  o f  N j -e Isen  &  Sen io r ,

respecLf  u l ly  submit  t ,h is  Reply to  the Co-Op Min ing Company (  "  Co-

Op"  )  Uo t ion  Lo  S t r i ke  Pro f fe r  o f  Wate r  Users .



i ssues .  Cer ta in l y ,  the  ev idence  p resen ted  was  no t  o f  the  charac te r

and  dep th  requ i red  fo r  a  fu l l -  and  fa i r  l i t i ga t ion  o f  the  i ssues ,

and i ts  presentat , ion should not  have provoked the Board t .o  ru le on

t .he  i ssues .  Un fo r tuna te ly ,  i t  was  a  c lass ic  "damned i f  you  do ,  and

damned i  f  you don '  t  f r  scenar io t ,hat  exploded in to th i  s  ted ious

s t rugg le .

I t  does remain c l -ear ,  however ,  thaL Co-Op and the Div is ion

canno t  meet  the i r  bu rden  o f  p rov ing  the  app l i cab i l i t y  o f  co l la te ra l

estoppel  by merely  a l  leg ing technica l  def  ect  s  in  t ,he Wat er  Users '

P ro f  f  e r .  As  the  D iv i s ion  i t se l f  s ta t ,ed ,  i t  i s  imposs ib f  e  to  know

f rom the  record  wha t  ev idence  was  never  p resen ted .  Thus ,  Co-Op 's

at tempt .  to  argue that  each of  the Wat,er  Users '  prof  f  ers  mimics

ev j -dence a l ready presented wi t ,hout  ob j  ect  ion at  the Tank Seam

hear ing is  equal  to  an at tempt  to  prove a negat ive. The

protect . ions of  due process and the r ight  to  fu l - I  and fa i r  hear ing

must  not  bypassed wi th such a technica l  argument , .

CONCLUSION

For the forgoing reasons,  Water  Users request  that  th is  Board

deny  Co-Op '  s  Mot ion  to  S t r i ke  the  Pro f fe r .  The  Wate r  Users '

Prof fer  accommodates the Board 's  request  by expla in ing the type of

ev idence that  woul -d have been presented i  f  not  f  or  the Board '  s

l - im i ta t ions ,  and  by  ind ica t ing  the  a reas  o f  new ev idence  tha t .  w i l l

be  p resen ted  th rough  the  exper t  tes t imony  o f  Pe te r  Ne i l son .

Al though Water  Users bel ieve that  a hear j -ng is  t .he proper  forum to

tender  th i s  ev idence  in  i t s  en t i re ty ,  i f  i t  was  the  in ten t ion  o f



the Board that  the Wat,er  Users do so,  they would be g lad

descr ibe  Lhe  ev idence  app l  i cab le  to  each  i ssue  in  g rea t  de ta i l
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Respect fu l ly  submi t ted th is  , ' . -  )  day o f  January ,  1998 .
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